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PRESUMPTION OF PERMANENCY OF 
DISABILITY 
Farmer’s Claim 
The insured, a farmer who was very active both 
in the work and management of his farm, was thrown 
from a horse and suffered a broken leg. He never 
fully recovered the use of that leg, and other infirm- 
ities resulted which forced him to give up all manual 
work and to turn over the entire management of his 
farm to his son. Although he talked with his son 
with respect to some matters concerning the business, 
he did nothing more. The insurance company recog- 
nized his claim for total and permanent disability 
benefits for a period of five months, after which it 
refused to continue payments because of the alleged 
refusal of the insured to submit to a medical examina- 


tion at that time. An action by the insured followed 
and judgment in the lower court was in his favor. 


Policy Provisions 

The policy provided that disability benefits would 
be payable and premiums waived upon receipt of 
due proof of disability and that such disability would 
be deemed to be permanent after it had continued for 
three months. It further provided, however, that in 
the event that it appeared that the insured was no 
longer disabled, no further payments were to be made 
nor premiums waived. The California District Court 
of Appeal in Erreca v. Western States Life Insurance 
Co. et al., reported at {| 501,897, held that these two 
provisions were inconsistent and recited the rule 
that any uncertainty must be resolved against the 
insurance company. The court then stated that 
the presumption as to permanency was a conclu- 
sive, indisputable presumption, and supported its 
doctrine by a reference to a precedent to the effect 
that a disability that has lasted for the requisite 
period of time to render it presumably permanent 
is nonetheless permanent although such disability 
subsequently terminates. Thus the insurer would 
be bound to continue benefits which it had once un- 
dertaken to pay upon recognizing a permanent dis- 
ability of an insured. Because of this rule, it became 
immaterial whether plaintiff submitted to the medical 
examination after payment of benefits had once been 
undertaken by the insurance company. 
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% UNITED STATES SUPREME COURT % 
ACTIONS 


The United States Supreme Court, on March 17, 1941, denied 
certiorari in: 

Morgan v. United States [4 Life Cases 731] 

—e x ' Life Insurance Co. v. Griesedieck [4 Life Cases 


% NEGLIGENCE *% 
(Other than Automobile) 


Slippery, Uneven Condition of Office Floor.—Defendants were 


held not liable for injuries sustained by plaintiff’s wife when 
she fell on an office floor, claimed to have been maintained 
in a slippery, uneven condition by defendants, the court 
holding that it was unable to agree either with plaintiff's 
stated assumptions of fact or with the conclusions of law 
drawn therefrom. (Callison v. Red et al., Tex. Ct. of Civ. 
App.).. .] 402,137. 


Stores and Shops.—Plaintiff brought an action to recover 


damages for injuries sustained while a customer in defend- 
ants’ store when she fell at or near two steps which led to 
a rear entrance at a lower level than the floor of the store. 
The court denied a recovery, holding that the evidence failed 
to disclose any negligence on the part of defendants. The 
court further held that plaintiff was guilty of contributory 
negligence. (Tehan v. Freed et al., d. b. a. Freed’s Hats, N. Y. 
Supreme Ct., App. Div.)...{ 402,141. 


Elevator Stopped Between Floors.—Where plaintiff sued to 


recover damages for internal injuries alleged to have been 
sustained while a passenger on an elevator operated by 
defendant in its store, the court held that there was sub- 
stantial evidence, although circumstantial, showing an ab- 
rupt and violent stopping of the elevator which caused the 
injury to plaintiff. This evidence warranted the submission 
of the case to the jury under the doctrine of res ipsa loquitur. 
Judgment for defendant was reversed. (Kunsie v. Leeds, 
Inc., Ohio Ct. of App.).. .] 402,144. 


Business Premises—Snow and Ice in Vestibule.—Plaintiff 


claimed that snow and ice were allowed to accumulate in 
the vestibule of a building wherein defendant carried on a 
grocery business and that as a result of such negligent main- 
tenance of the premises, she slipped and fell, sustaining 
injuries. The court held that there was an absence of evi- 
dence showing that there was ice or snow where plaintiff 
claimed she fell. Judgment for defendant was affirmed. 
(Nellie Desendorf v. Packers Outlet, Inc. et al.; Herbert Desen- 
dorf v. Same, Mich. Supreme Ct.).. . 402,154. 


Repairs to Steps.—Plaintiff alleged that defendant landlord, 


after repairing certain steps, assured her that they had been 
properly repaired and that they were safe. Plaintiff further 
alleged that while she was using the steps thereafter, one 
of them “broke and tilted forward,” causing her to lose her 
balance and fall. The court concluded that plaintiff's peti- 
tion was not subject to any of defendant’s demurrers, general 
or special. (Rourke v. Clifton, Ga. Ct. of App.)... 402,155. 


Crane Leased—Lessee’s Liability for Repairs—Where plaintiff 


alleged that defendant was liable for the cost of certain 
repairs to a crane belonging to plaintiff, because the repairs 
were made necessary by the carelessness and inefficiency of 
defendant’s employees in operating the crane while the 
same was in defendant's possession as lessee, the court held 
that the evidence failed to show that defendant’s servants were 
nepligent in the operation of the crane and, therefore, plain- 
tiff was not entitled to recover. (Thomas H. Brockman Co., 
Inc. v. Riess, La, Ct. of App.). . .% 402,145. 


Injury in School Gymnasium.—The minor plaintiff sustained 


injury while playing a variation of the game of “Touch Foot- 
ball” in defendant school district’s gymnasium. Plaintiffs 
were denied a recovery, the court holding that the injury 
was the result of pure accident and could not be attributed 
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to any act or omission on the part of the school district or 
its agents. (Read et al. v. School District No. 211 of Lewis 
County, Wash. Supreme Ct.). . . 402,158. 


Canal Drained by State——Where claimant’s dam toppled over 
as the result of the negligent draining of a canal by the 
state, the court, concluding that the claim was not barred 
by the Statute of Limitations, ordered judgment to be 
entered for claimant. (Naramore v. State of New York, 
N. Y. Ct. of App.). . .] 402,138. 


Municipality’s Liability —Plaintiff alleged that defendant city, 
in building a board bridge across an excavation, negligently 
placed certain timber in such a manner as to cause an eleva- 
tion in the sidewalk. Plaintiff further alleged that she 
caught her foot on this obstruction and sustained injury, 
In reversing a judgment in defendant’s favor, the court held 
that it could not be said as a matter of law that the alleged 
condition was so trivial as to be nonactionable. (Allen v, 
City of Los Angeles, Calif. Dist. Ct. of App.). . .[ 402,159. 


Peddler Injured in Produce Terminal.—In a suit brought by 
plaintiff, a peddler, to recover damages for injuries sustained 
as the result of a fall from a loading platform in a produce 
terminal, the trial court found that a skid being pulled by 
defendant’s employee struck an empty tomato box which 
caused the skid to deviate from its course into an empty 
skid near where plaintiff was standing along the loading plat- 
form, forcing the empty skid against plaintiff. The court 
also found that defendant’s employee was not guilty of 
negligence. The appeal court held that these findings re- 
ceived full support from the evidence. (Bush v. Harry 
Becker & Co., Mich. Supreme Ct.).. .] 402,151. 


Street Railways.—A judgment entered in favor of defendant, 
in a suit brought to recover damages for injuries sustained 
by plaintiff while a passenger on defendant’s street car, was 
affirmed on appeal. (Fries v. The Cincinnati Street Railway 
Co., Ohio Ct. of App.). . .§ 402,140. 


Street Car Passenger Injured.—Plaintiff, a passenger on de- 
fendant’s street car, alleged that she sustained injury when 
the car was brought to an abrupt halt, after traveling at a 
fast rate of speed, causing a large woman who was standing 
in the aisle in front of plaintiff to lose her balance and fall 
on plaintiff. The court affirmed a judgment for defendant, 
holding that the evidence failed to show any negligence on 
the part of defendant’s servant, the motorman, in the opera- 
tion of the car. (Waterman v. City of Detroit, Mich. Supreme 
Ct.). ..9 402,152. 


Contributory Negligence of Pedestrian.—Plaintiff was denied a 
recovery for damages resulting from the death of her dece- 
dent who, knowing of the approach of defendant's train, 
attempted to beat it to the crossing, the court holding that 
the decedent was guilty of contributory negligence as a 
matter of law. (Louisville & Nashville Railroad Co. v. 
Mitchell’s Admx., Ky. Ct. of App.). . .] 402,142. 


Railroad’s Liability —Plaintiff, a passenger on defendant’s train, 
recovered a judgment in the United States District Court 
for the Northern District of California, for injuries sustained 
when the train gave a lurch, throwing her to the floor. The 
District Court concluded that the doctrine of res ipsa loquitur 
was applicable to the case. On appeal, the court found no 
merit in defendant’s contentions that the trial court lacked 
jurisdiction to entertain the suit, and that the evidence failed 
to support the finding of negligence in the operation of the 
train. The judgment was modified and affirmed. (U. S. of 
America v. De Back, U. S. C. C. A., 9th C.). . .9 402,143. 


Pedestrian Struck by Train.—In a suit brought by plaintiff to 
recover damages resulting from the death of her decedent, 
who was fatally injured when he was struck by defendant’s 
train, the court reversed a judgment in plaintiff's favor, 
holding that the deceased not only was traveling between 
the rails of the railroad track and not in the safe pathway 
paralleling it, but he was also facing the approaching train, 
which clearly made him guilty of the grossest kind of neglect 
for his own safety. The court further held that the trial 
judge erred in the giving and refusing of certain instructions. 
(Louisville & Nashville Railroad Co. v. Bush’s Admzx., Ky. Ct. 
of App.).. .§ 402,160. 
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Attractive Nuisance—The minor plaintiff was injured while 
playing on a pile of poles maintained by defendant on pri- 
vate property. The court held that the pile of poles did not 
constitute an attractive nuisance. Plaintiff was a trespasser 
and defendant was not liable for injuries which she sustained 
while meddling with the poles. (Holland v. Wisconsin 
Michigan Power Co., Mich. Supreme Ct.). . . [ 402,153. 


Abandoned Automobile—Child Injured.—Plaintiff, a child six 
years old, suffered serious burns while playing around an 
abandoned automobile in a public alley, when either he 
or another child with whom he had been playing threw a 
lighted match into the gasoline tank of the car. The court 
held that the automobile constituted an attractive nuisance 
and that defendant city, having actual and constructive notice 
that this abandoned vehicle was in the alley, was liable for 
the injuries sustained by the child. (Shapiro v. City of 
Chicago, Ill. App. Ct.). . .] 402,156. 


Nuisance—Cotton Gin.—A cotton gin erected by defendant in 
a residential portion of a city was held to have been so oper- 
ated as to constitute a nuisance. Defendant was held liable 
for the depreciation in value of plaintiff’s adjoining property, 
the court holding that the measure of damages was the 
difference between the market value immediately prior to 
the erection of the gin and the value after the erection was 
completed and operations begun. (Magness v. Sellers, Ark. 
Supreme Ct.).. .] 402,157. 


Fall into Ditch—A judgment entered for plaintiff, in a suit 
brought to recover damages for injuries alleged to have been 
sustained when she fell into a ditch in which a gas pipe line 
had been placed, was reversed on appeal, the court holding 
that the evidence as to the maintenance of the pipe line by 
defendant was not sufficient to warrant the sdeaioslae of 
the case to the jury. (United Carbon Co. v. Spence, Ky. Ct. 
of App.). . .§ 402,136. 


Status of Infant.—The infant plaintiff sustained injuries when 
he fell into a defectively covered pit on defendant’s premises. 
At the time of the injury, he was playing with some boys 
who lived in defendant’s apartment house, The lower court’s 
holding that plaintiff was a bare licensee was reversed on 
appeal, the court stating that the evidence warranted the 
finding that the infant plaintiff was upon defendant’s prop- 
erty at the implied invitation of his playmates who made 
their homes there. (John Donohue v. Erie County Savings 
Bank; Myles Donohue v. Same, N. Y. Ct. of App.) . . .] 402,148. 


Defective Sidewalk Curbing.—Plaintiff, while attempting to 
cross a street, stepped into a hole in the curbing abutting 
the street. In attempting to extricate her foot from the hole, 
she tripped over a metal binder or edging of the curbing, 
which was broken and dislodged from the concrete, and 
fell into the street. Defendant city was held liable for the 
injuries sustained by plaintiff, the court finding that the 
defect was patently dangerous, that defendant had construc- 
tive notice of the defect, and that plaintiff was not contribu- 
torily negligent. (Parker v. City of New Orleans, La. Ct. of 
App.). . .] 402,147. 


Pedestrian Injured.—The question as to whether or not a curb 
which was alleged to have caused plaintiff’s intestate to fall 
constituted a nuisance was solely a question of fact for the 
jury, as were the questions as to whether the intestate 
tripped over this curb, whether or not said curb was the 
proximate cause of the fall, and whether or not the intestate 
was contributorily negligent. The trial judge erred in setting 
aside a verdict of the jury in favor of defendant village. 
(Croner, Admr. v. Village of Monticello, N. Y.; Croner v. 
Same, N. Y. Supreme Ct., App. Div.). . .§ 402,149. 


Trap Door in Sidewalk.—Plaintiff, while walking along a side- 
walk in front of a building owned by one of the defendants, 
caught her left foot in a triangular hole. When she attempted 
to regain her balance, her right foot came in contact with 
the hinge of a metal trap door placed in the sidewalk. A 
judgment dismissing the complaint was affirmed, the court 
holding that the evidence failed to disclose actionable negli- 
gence on the ya of defendants. (Reynolds v. City of Ashland 
et al., Wis, Supreme Ct.).. .$ 402,150. 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Desecration of Grave.—In a suit brought by plaintiffs to re- 
cover damages for the alleged desecration of their daugh- 
ter’s grave by defendant, while the latter was engaged in 
constructing a highway, the court held that plaintiffs had 
a right which entitled them, as next of kin of the dead 
person, to maintain an action against the owner of the fee 
or strangers who, without right, knowingly and wantonly 
disturbed the grave. (Johnson et al. v. Kentucky-Virginia 
Stone Co., Ky. Ct. of App.).. .§ 402,135. 


Admissibility of Evidence—Death Certificate—Where plaintiff 
alleged that his decedent suffered injuries resulting in her 
death because of the negligent maintenance of a building by 
defendants, and offered in evidence the certificate of her 
death stating that the cause of death was a fractured skull 
resulting from a fall down stairs, the trial judge erred in 
excluding all of the words except “fractured skull.” (Wal- 
"7 oni = Sumner et al., Trustees, Mass. Supreme Jud. Ct.) 


Self-Contradiction of Witness.—In a suit brought by plaintiff, 
a tenant in a building owned by defendant, to recover dam- 
ages for injuries alleged to have been sustained when he 
fell on a stairway in the building, the court held that although 
plaintiff had contradicted himself as to the condition of the 
mats on the stairway and the repairs made by defendant, the 
case nevertheless should have been submitted to the jury. 
(Ruane v. Doyle, Mass. Supreme Jud. Ct.). . . J 402,134. 


Statements Contradicting Witnesses’ Testimony.—It was error 
for the trial court, in a suit brought by plaintiffs to recover 
damages resulting from injuries sustained by the minor 
plaintiff when she slipped and fell on a stairway in defend- 
ant’s building, to exclude from evidence written statements 
admittedly signed by three witnesses, contradicting their 
testimony on the trial. (Shoupe et al. v. 2525 Amsterdam 
Avenue Corp., N. Y. Supreme Ct., App. Div.)... 402,139. 


* LIFE 


Accidental Injury—Fright, Mental Shock.—Disability caused 
by paralysis which was the result of a cerebral hemorrhage 
sustained by the insured when he became frightened by a 
threatened collision was held to have been caused by acci- 
dental means within the terms of the policy. (Pierce v. 
Tae = Life Ins. Co. of Calif., Wash. Supreme Ct.) ... 

01,892. 


Affirmative Evidence of Accidental Death.—Since the death 
certificate introduced into evidence stated that death was 
caused by other than accidental means, and there was no 
affirmative showing that death resulted from accidental 
means, the court held that a verdict in favor of the insurer 
under a health and accident policy was demanded. (Hulme, 
Admr. v. Mutual Benefit Health & Accident Assn., Ga. Ct. of 
App.). . .$ 501,894. 


Lapse of Policy Not Waived.—A petition failing to allege suf- 
ficient facts to show that a lapse of a policy had been waived 
by the insurer was insufficient to support a finding to that 
crete Life Ins. Co. v. Causey, Ga. Ct. of App.)... 


Hypothetical Question.—In an action to recover under group 
accident and health policy, a hypothetical question propounded 
to defendant’s witness was held proper and it was a question 
for the jury as to whether the insured died of a heart attack 
as the expert witness claimed or from the inhalation of 
carbon monoxide. (McGough v. Zurich General Accident & 
Liability Ins. Co., Ltd., Ark. Supreme Ct.). . .[ 501,893. 


Res Gestae.—Statement made by insured to his wife upon 
returning to his home after being injured in attempting to 
start the machine to which he was assigned to work was 
held to have been properly admitted into the evidence as 
part of the res gestae. (Bankers Life Co. v. Nelson, Wyo. 
Supreme Ct.).. .{ 501,896. 


Sufficiency of Proof of Disability—In action to recover death 
benefit in addition to disability benefits from the date of the 
insured’s injury to the date of death, question as to suff- 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


AUTOMOBILE—Continued 


Opposing Lines of Traffic—The operation of a bus on the 
wrong side of the road forced a rapidly driven Cadillac off 
the road. The Cadillac struck a guard railing, and turned left, 
proceeding across the road until it struck the Ford which 
had been following the bus. Allegations of these facts by 
the injured occupants of the Ford were held sufficient, on 
demurrer to state a cause of action against those responsible 
for the operation of the bus and the Cadillac. (Barnes, Jr., 
v. Liebig et al.; Barnes v. Same; Barnes et vir v. Same, Fla. 
Supreme Ct.).. .§ 704,086. 


Approachirig Vehicles Collision.—Plaintiff, who was stretched 
out at full length in the baggage compartment at the rear 
of a one seated automobile, was injured when said automo- 
bile collided with an approaching street car. Concluding 
that the negligence of the automobile driver was the sole 
proximate cause of plaintiff's injuries, the court entered a 
judgment in favor of the street car company. (Schnurr v. 
The Cincinnati Railway Co., Ohio Ct. of App.). . .J 704,110. 


Intersection Collision—Proper Lookout.—Plaintiff, who drove 
her car into an intersection after having observed defendant’s 
truck approaching the intersection from her right at a dis- 
tance of about seventy feet, and did not again notice the 
truck until just before it collided with her car, was negligent 
as a matter of law in failing to maintain a proper lookout. 
(Penoso v. Pender Grocery Company, Va. Supreme Ct. of 


App.). . .¥ 704,082. 


Duty of Motorist on Stop Street.—After stopping in obedience 
to a stop sign at an intersection, defendant entered through 
street upon which plaintiff was driving. Plaintiff was forced 
to swerve off the road in order to pass defendant and, in 
returning to the pavement, her car overturned. The evidence 
warranted the conclusion that defendant had failed to yield 
the right of way and he was, therefore, held answerable for 
the damages sustained in the accident. (Blom et al. v. 
Wilson, Minn. Supreme Ct.) . . .] 704,084. 


Collision at Intersection.—Defendant was held answerable for 
the personal injuries, death and property damages sustained 
when her car collided with another vehicle at an intersection. 
The auditor’s report warranted a submission of the case to 
the jury and the jury’s verdict against defendant was sup- 
ported by the evidence. (Stiles v. Wright (and three com- 
panion cases), Mass. Supreme Jud. Ct.)...¥ 704,091. 


Contributory Negligence at Intersection.—As plaintiff approached 
an intersection, she noted the approach of defendant's truck 
about 150 feet to her left. Believing she had ample time to 
cross she proceeded forward and, when she had almost com- 
pleted her crossing, her car was struck by the truck. Since 
it could not be said as a matter of law that she was guilty of 
contributory negligence, the jury’s verdict in her favor was 
upheld. (Lochhead v. Nierenberg, Pa. Superior Ct.) 

7 704,096. 


Automobile Backed into Intersection. — Defendant, without 
warning, backed his automobile from its parked position 
at the west curb into an intersection just as plaintiff’s east- 
bound car was passing through the intersection. It was 
held that the jury’s verdict holding him responsible for the 
resulting collision was supported by the weight of the evi- 
dence. Having approached the intersection in an improper 
manner and without exercising due care, he did not have a 
superior right of way over traffic approaching the inter- 
section from his left. (Caskill et al. v. Melella, Pa. Superior 
Ct.). . .¥ 704,099. 


Intersection Collision—Physical Facts.—Plaintiff claimed that 
the truck in which he was riding was struck by defendant's 
truck on the right side after it had perempted the inter- 
section. The physical facts indicated that defendant’s truck 
had been struck on the left side. It was, therefore, impos- 
sible to accept plaintiff's version of the accident and plain- 
tiff was denied recovery for personal injuries sustained. 
ey Magee Truck Lines, Inc., et al., La. Ct. of App.) . 


Guest or Passenger for Hire—Gross Negligence.—Plaintiff, 
who was riding with his son in the latter’s car to visit a 
relative, was a guest and not a passenger for hire, and the 
son’s lack of skill and incompetence in driving the car off 
the road and into the ditch did not constitute gross negli- 
gence or wanton and wilful misconduct for which plaintiff 
could recover. (Hale v. Hale, N. C. Supreme Ct.)... 
q 704,081. 


Guest Injured.—A host who drove between 30 and 35 miles an 
hour on a highway on which there were patches of ice was 
not held responsible for injuries sustained by a guest when 
the automobile skidded into a tree. (Schultz v. Rosner, Minn. 
Supreme Ct.). . .] 704,083. 


Automobile Occupant Injured—Driver Tuning Radio.—Plain- 
tiff recovered for injuries sustained when the automobile in 
which he was riding and which was driven by defendant 
collided with a vehicle which approached from the opposite 
direction in the middle of the road. Defendant was driving 
at an excessive rate of speed and, immediately before the 
accident, was tuning his radio. (McDaniel v. Richards, Ga. 
Ct. of App.).. . 704,095. 


Guest Injured—Gross Negligence.—Plaintiff, whose host was 
angry and determined to get her home in a hurry, was denied 
recovery for injuries sustained when the car in which they 
were traveling skidded off the road while rounding a curve 
at forty-five miles an hour, there being insufficient evidence 
to sustain a finding of gross negligence. (Jennie DeSimone v. 
Pedonti; Angelo DeSimone v. Same, Mass. Supreme Jud. Ct.) 

7 704,106, 


Railroad Crossing Collision—Lookout.—Plaintiff’s intestate was 
killed when a truck driven by deceased’s employee was struck 
by defendant’s train. There was evidence that defendant failed 
to give timely warning of the approach of the train to the 
crossing. The truck driver had an unobstructed view of the 
tracks. Defendant’s motion for judgment of nonsuit was 
allowed on the ground that the truck driver’s failure to keep 
a proper lookout was a proximate contributing cause of the 
collision. (Hampton, Admx. v. Hawkins et al., N. C. Su- 
preme Ct.)...{ 704,080. 


Collision at Railroad Crossing.—A new trial was awarded after 
a verdict in favor of plaintiff whose truck was damaged in a 
railroad crossing collision. It did not appear that defend- 
ant’s showing by positive testimony that its agents and 
employees used all ordinary and reasonable care and dili- 
gence in operating the train was overcome by the negative 
testimony of plaintiff's witnesses and thus there was a lack 
of evidence to sustain the allegation of negligence on the 

art of defendant railroad company. (Powell, Jr., et al. 
ecrs. v. Cary, d.b.a. Cary Mfg. Co., Fla. Supreme Ct.)... 
q 704,101. 

Wantonness of Street Car Motorman.—When a parked car 
unexpectedly moved away from the curbing, the driver of 
the automobile in which plaintiff was riding swerved to the 
left, running onto street car tracks in front of an approach- 
ing street car. In the ensuing collision, plaintiff was injured. 
There was some evidence that the street car motorman was 
not exercising proper lookout, but his conduct did not war- 
rant the submission of a wanton count to the jury and hence 
a verdict in favor of plaintiff could not be upheld. (Birming- 
ham Electric Co. v. Turner, Ala. Supreme Ct.)...{ 704,109. 

Taxicab Passenger Injured.—Plaintiff was injured when the 
taxicab in which she was riding collided with an automobile 
at an intersection. Upon the ground that the evidence was 
insufficient to support the jury’s verdict in favor of plaintiff, 
the trial court granted a new trial and its decision was not 
disturbed on appeal. The doctrine of res ipsa loquitur was 
held inapplicable to the case. (Durick v. Winters, d.b.a. 
Dacotah Cab Co., or 444 Cab, et al., N. D. Supreme Ct.).. 
1 704,108. 

Pedestrian Struck by Taxicab.—The driver of the taxicab which 
struck plaintiff as he attempted to cross the street was held 
responsible for plaintiff’s injury. The operator of contact 
stations for the convenience of taxicab drivers, however, 
could not be held liable for the reason that the taxicab 
driver in question was acting as his own agent at the time 
of the accident, which he had a right to do. (Brand, t.a. 630 
Taxicab Co. et al. v. Tinnin, Miss. Supreme Ct.). . .] 704,098. 
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ciency of proof of disability was, under the law of New 
Jersey, for the jury and its finding in favor of plaintiff is 
affirmed. (Anzano v. Metropolitan Life Ins. Co., U. S. C. 
C. A., 3rd C.).. .§ 501,898. 


Physician Disabled by Heart Disease.—A physician who was 
suffering from a heart disease and who was forced to retire 
and discontinue all work was held to be totally and perma- 
nently disabled within the meaning of his policies. Under 
the incontestability clauses, the insurer was precluded from 
defending on the ground of fraudulent procurement of the 
policies. (Mutual Life Ins. Co. of N. Y. v. Childs, Ga. Ct. of 
App.).. .J 501,899. 


Concealment of Material Facts.—The concealment by the in- 
sured of facts which the court found to be material to the 
risk and made with intent to defraud was sufficient grounds, 
under the law of Michigan, upon which the insurer could 
rely in its action to have the policy declared null and void. 
(Great Northern Life Ins. Co. v. Vince, U. S. C. C. A., 6th C.) 
.. .§ 501,900. 


False Statements on Application for Insurance.—Suspension of 
policy by insurer pending its investigation into aeronautic 
activities of applicant who had made false representations 
with respect thereto prevented any contract from ever 
coming into existence and the fact that the company had 
retained the premium which was paid when the application 
was made did not alter this situation. (Warren v. New York 
Life Ins. Co., U. S. Dist. Ct., W. D., La.)... 501,901. 


Return of Premiums—Liability under Policy.—An insurer could 
not defend an action by an administrator to recover under 
two industrial life insurance policies on the ground of breach 
of conditions thereof and at the same time claim that it had 
discharged its liability by returning the premiums which 
had been paid to the widow of the insured who was not a 
representative of the insured’s estate. (McCaffry, Admx. v. 
Metropolitan Life Ins. Co., N. Y. Supreme Ct., App. Div.) 
.. .§ 501,902. 


Penalties.—An insurer could not avoid the penalty assessable 
for failure to pay a claim within a reasonable time on the 
ground that it had relied upon a physician’s report, it being 
shown that the examination by the physician was delayed 
for an unreasonable period of time. (Sanchez v. National 
Life & Accident Ins. Co. of Nashville, Tenn., La. Ct. of 
App.). ..] 501,903. 


Indemnity Against Complete Fracture.—Under terms of policy 
which provided for indemnity for “complete fractures” of 
certain bones, insured was held to be entitled to recovery 
although medical statement recited that the fracture was 
incomplete, the difference between such terms as used by 
medical practitioners not being within the understanding of 
the parties to the insurance contract. (Miley v. Fireside 
Mutual Ins. Co., La. Ct. of App.)...] 501,904. 


Total and Permanent Disability—In action by insurer seeking 
a declaratory judgment as to its liability to continue paying 
disability benefits, court found that lower court’s finding to 
the effect that the insured was unable either to practice law 
or to manage his hatchery business in Portland, Indiana, 
was supported by the evidence. (The Mutual Life Ins. Co. 
of N. Y. v. Tormohlen et al., U.S. C. C. A., 7th C.). . . 501,905. 


Accidental Death—Accord and Satisfaction—Although the 
death of the insured resulting from the unintentional taking 
of poison was accidental within the terms of the double 
indemnity provisions of the policies sued upon, a release 
given by the insured’s husband to the company when it 
paid him the face value of the policies plus an additional 
sum was held to be an accord and satisfaction. (The Na- 
tional Life & Accident Ins. Co., Inc. v. Karasek, Ala. Supreme 
Ct.). . .§ 501,906. 


Reinstatement of Health and Accident Policy.—An insurer to 
whom the insured had applied for reinstatement of his health 
and accident policy was held to have acted arbitrarily in 
refusing reinsti:‘ement, its reliance upon a suspicion that the 
insured was svt well since he had had certain physical 


examinations during the previous year being insuffici 
to warrant such refusal. (Miller v. The Continental Casu 
Co., N. Y. Supreme Ct., App. Div.) . . .] 501,907. 


Right to Recover Death Benefit.—A person who was not 
titled to recover the death benefit under the policy wy 
which suit was brought, she not being the beneficiary 
within the classes of persons who monk under the by-la 
recover such benefit in the event that there was no be 
ficiary, could not contend that the insurer had waived 
right to object to her claim and that therefore she ° 
entitled to recover. (Wedgwood et al. v. Eastern Commer 
Travelers Accident Assn. Mass. Supreme Jud. Ct.) 
1 501,908. 


Facts Not Disclosed in Application—The answers of the 
sured to questions in the application whereby he stated | 
he had not been treated by any doctor for a period of 
years and was in good health were found to be false 
being material to the risk, the insurer was entitled to \ 
the policy because of such misrepresentations. (Rubi 
Metropolitan Life Ins. Co., Ill. App. Ct.)...9 501,909. 


Jurisdiction of Federal Court.—A federal district court to wi 
an action was removed from a state court, the latter hay 
no jurisdiction in the matter due to the fact that it invol 
the exercise of visitorial jurisdiction over the manager 
of a foreign corporation, could acquire no jurisdiction by 
said removal, its jurisdiction being more or less derivat 
(Aliman v. National Life Assn., U. S. Dist. Ct., W. D., 1 
... | 501,910, 


*% AUTOMOBILE * 


Insurance for Transportation of Pupils.—A local board of ¢ 
cation may adopt rules and regulations requiring mort 
the way of security for the transportation of its pupils t 
is ree by the State Board of Education. The resolu 
of a local board of education requiring that all contrac’ 
for transportation of pupils take insurance with a comp 
having an A plus rating with the Best Insurance Guide \ 
therefore, upheld. (American Fidelity & Casualty Co. v. S 
Board of Education et al., N. J. Supreme Ct.) . . .] 704,079 


Violation of Age Law.—An accident occurred when the a 
mobile covered by a policy of insurance issued by plai 
was being driven in violation of a temporary instruc 
permit issued to a 15 or 16 year old boy. It was held ° 
such violation did not constitute a violation of an Ohio 
law within the meaning of the exclusion clause in the in 
ance policy. (U.S. Guarantee Co. v. Seff et al., U.S.C. C 
6th C.). . .§ 704,088. 


Cause of Intercostal Neuralgia—The jury could accept 
finding of the auditor, which was in substance that 
the pain from which the plaintiff suffered was caused by 
accident for which defendant admitted liability, and c 
find from the evidence at the trial that a part, at least 
that pain was caused by intercostal neuralgia. It was th 
fore erroneous for the trial judge to instruct that there 
no evidence that said neuralgia was caused by the accid 
(Bonney v. Slowe, Mass. Supreme Jud. Ct.). . .§ 704,092. 


Driver’s License Law.—A driver’s license was revoked for 1 
payment of a judgment for damages because of an accic 
which occurred before the passage of the Driver’s Lic: 
Law. The judgment, however, was entered after the effec: 
date of the law. Nevertheless, the suspension was | 
invalid, the court refusing to hold the statute retroact 
(Sanford v. Acklen, Tenn. Supreme Ct.)...{ 704,100 


Wrong Side of Road.—While defendant’s automobile was 
the highway, facing a side driveway, it was struck by pl 
tiff’s automobile which approached on the highway. E 
driver claimed that the other’s vehicle occupied the wr 
side of the road. The jury, upon proper instructions f 
setting forth the duties of the respective drivers, found t 
motorists guilty of negligence and denied both owners 
covery for ee —— sustained in the collis 
(Tucker v. Ragland-Potter Co., et al., Ky. Ct. of App.) 
{ 704,093. 
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AUTOMOBILE—Continued 


Riding on Running Board.—Defendant was held not answerable 

for the death va fellow employee riding on his left running- 
board when his automobile was struck while turning left at 
an intersection. The undisputed facts showed that defendant, 
in the movements of his car, was following decedent’s direc- 
tions and that he breached no duty to said decedent and was 
guilty of no negligence. (Gentry v. Matheny, Tenn. Ct. of 
App.). . . 704,090. 


Absence of Barrier at Dangerous Point.—Under proper circum- 


stances reasonable protection of the public traveling upon 
a town, county or state highway may require at dangerous 
points the erection and maintenance of adequate barriers 
to both warn and guard, and the absence of such a barrier 
may be negligence. Under this rule, a town was held 
answerable for an accident which occurred when an auto- 
mobile slid over the edge of an embankment and was pre- 
cipitated some thirty feet to the creek bed below. (Mason 
v. Town of Andes; Butler v. Same, N. Y. Supreme Ct., App. 
Div.).. .§ 704,102. 


Sudden Turn of Passing Vehicle——When a truck which had 


been passing an automobile on the right, suddenly turned 
in front of the automobile, the driver of the automobile 
swerved to the left and struck an approaching street car. 
The owner of the truck was held answerable for the conse- 
quential death of the automobile driver who could not be 
held responsible for a mistake of judgment when placed in 
a position of danger which was not the result of his — 
gence. (Daum et al. v. The Wheeler Mineral Springs Co., 
U. S. Dist. Ct., W. D. of Pa.)...9 704,105. 


Sudden Turn of Overtaken Vehicle—The automobile which 


plaintiff had insured was damaged when, as it was passing 
defendant’s automobile, defendant, without warning and 
notwithstanding the warning given by the operator of the 
insured automobile, proceeded to turn left. It was held 
error to direct a verdict in favor of defendant. Conflicting 
inferences might reasonably be drawn from the evidence 
and the case should have been submitted to the jury. (Buck- 
eye Union Casualty Co. v. Oelschlaeger, Ohio Ct. of App.). 

q 704,111. 


Identity of Offending Truck.—Plaintiff was denied recovery for 


injuries sustained when his foot was struck by a truck, the 
identity of which was in dispute. The offending vehicle was 
driven at a speed of fifty miles an hour on the dusty high- 
way and a witness, who noticed almost no other details of 
the truck, testified that the tarpaulin which covered it bore 
defendant’s name. Disregarding this testimony, the court 
gave a peremptory instruction in favor of defendant. (Jakup 
v. Lewis Grocer Co. et al., Miss. Supreme Ct.). . .] 704,097. 


Owner’s Liability —The admission of liability on the part of 


the operator of an offending vehicle, implicit in his default, 
as a matter of law was not binding on the owner as between 
whom and the plaintiff the evidence presented questions of 
fact upon the subject of liability, which should have been 
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submitted to the jury. The direction of a verdict agair 
the owner of the offending vehicle was, therefore, erroneous, 
(Dunnet v. Levy, N. Y. Supreme Ct., App. Div.). . .] 704,103, 


Wrongful Death of Workman.—In a suit brought to recover: 
compensation for the wrongful death of a workman who 
was fatally injured while standing on the berm of the road) 
when the long crowbar which he was holding was struck” 
by an automobile, it was held error to direct a verdict ig 
favor of the owner and driver of the automobile. (Tilley, 
Admx. v. Cole et al., W. Va. Supreme Ct. of App.)...7 
q 704,089. 


Liability for Acts of Independent Contractor.—Plaintiff sought | 
to recover for injuries sustained when struck by a truck in 
Pennsylvania. Finding as a matter of law that the driver® 
of the truck was an independent contractor and applying 
the Pennsylvania law that a forwarder was not responsible 
for the negligence of an independent contractor, the trial” 
court directed a verdict for defendant. This was held error 
for the reasons that there was sufficient evidence to warrant © 
a submission of the issue of agency to the jury and that the 
federal law which rendered a forwarder in interstate com- 
merce liable for the negligence of an independent contractor © 
was applicable. (Steffens v. Continental Freight Forwarderg 
Co., Inc., Ohio Ct. of App.).. .9 704,112. , 


Repair of Damaged Truck Without Charge.—If defendant 
causes a collision so that by his negligence plaintiff’s truck 7 
is damaged, he is responsible for the damages and cannot 
take advantage of the fact that someone may have repaired © 
the truck without charge or that some dealer may have been © 
generous enough to give plaintiff a brand new truck in place 
of the old one. (Ostmo v. Tennyson, N. D. Supreme Ct.)... 7 
{ 704,085. 


Remarks of Counsel.—Remarks of plaintiff’s counsel regarding © 
the amount of damages he deemed just and the value and 
superior qualities of plaintiff’s Lincoln Zephyr automobile © 
did not warrant a new trial after a fair trial in all other 
respects and the return of a verdict in favor of plaintiff © 
which was not contrary to the weight of the evidence. 7 
(DeLeon v. Durling, U.S. Dist. Ct., D. of N. J.).. . 704,087. 


Disposition of Cases Without Oral Argument.—On petition for 
rehearing, it was held that no statutory rights had been vio- 
lated by a disposition of cases without oral argument, since 
the court did not reverse the Court of Appeals and the Court © 
of Appeals did not reverse the trial court. (Cunningham 9, © 
Union Chevrolet Co. et al.; Arnold v. Same; Williamson ¥, ~ 
Same; Morris, Admr. of R. Williamson v. Same; Morris, ~ 
Admr. of Anthony v. Same, Tenn. Supreme Ct.).. . 704,0%. 


Property Damages.—While it is true that the measure of dam- | 
age in the State of Texas is the difference in the market © 
value of the automobile just before and immediately after a ~ 
collision, it was held not erroneous to admit in evidence ~ 
testimony as to the reasonable cost of necessary repairs, the | 
court believing that such evidence should shed considerable ~ 
light upon the question of the difference of market value. © 
(Horton et al. v. Schultz, Tex. Ct. of Civ. App.). . ./ 704,107. 4 
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